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 DELHI SCHOOL TRIBUNAL
PATRACHAR VIDYALAYA COMPLEX

~ LUCKNOWY ROAD, TIMARPUR, DELH{- 110054

‘Appeal No. 10/2011

-1

 INTHE MATTER OF:

SH: GIRJESH RUSTAGI,

- S/0. SH. DHARAMVIR RUSTAGH,

RO C-70, JHILMIL COLONY,
VIVEK VIHAR, DELHI-110085

- THROUGH:  SH. ANUJ AGGARWAL, ADVOCATE

VERSUS &

H]

. MANAGING COMMITTEE OF

VIVEKANAND SCHOOL,

" THROUGH ITS PRINCIPAL,
' D-BLOCK, ANAND VIHAR, DELHI-92

APPEAL UNDER SECTION 8 (3)

THROUGH : SHR. N. OBEROI, ATVOCATE

\/i\/EKANAND SHIKSHA SAMITI
THROUGH ITS SECRETARY,
D-BLOCK, ANAND VIHAR, DELHI-82

THE DIRECTOR OF ERDUCATION
GOVT. OF NCT OF DELHI _

OLD SECRETARIAT, DELRI-110054

THROUGH : SH. S. S. PARIHAR, ADVOCATE

cooe e

 APPELLANT

RESPONDENT$

N

;EDUCATmnéAC1197&

- Dated: _20.05.2016

|

OF THE DELHI SCHOOL

The_:fa,cts of the case in brief, as submitied-by the

Appellant in the appeal, are that he was initially
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“appointed as TGT (Maths) on 13.08.1985 in the

Vivekanand School, D-Block, Anand Viha:r, Deihi-92
. (hereinafter referred to as t.he Respondent School).
Somewhere in the year 2000, he was promoted to the
post of F?GT (Bus';ness Studies). Since then he was
prorking, as  such, il 29.12.2010, when he Waé
removed from the service vide impugned office order of .

. the Respondent Schoo!, dated 29.12.2010.

2 The ~Appellant was having -uninterrupté’d . and » H
unblemished record of service {o his Vc'redit. His work . <
~ and conduct was always appreciated, by the
Respondent School. The Appellant was served with a
-memoranc;um of charge sheet dated 29.01.2010 '
'-whcreby as many as 7, alleged charges were Ieve ed
.-agamst him. The Appe!iant vide his 1etter dated
12 02.2010, repised the memorandqm of oharges dated -
29.01. 2010 and submitted that fa;)r’tne reason that he
had raised his voice to claim his statuto_{y dues‘ and for
the enforcement of Section 10 (1) of Delhi School
Education Act and Rulgs-1973, the Managément of the
" Respondent School, inciuding the Principal of the
_Respondent Scheol, was biased against him. He-had

denied the correctness of the gharges. Tharegfter- the

Appellant was placed under suspension \{ide_ order

Cerilivd to be Trug&upy
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dafed 25.02.2010. The Appellant was not paid even

the subsistence allowances, accbrding to the rules, as
the suspension ailowances Were o be raised to 75%

after expiry of 6 months of the suspension but‘

Respondent Schotl increased the subsistence

allowances to 60% only, without any justification.

3. On 02.03.2010, the Appeliant riecéived a letter from Sh.
Dbiren M. Doshi vide which the Appellant Was informed |
by Sh. Doshi that he has beé_h appointed as inquiry
Officer by the Disciplinary Committee’ of the ‘ o

| Rf_espondent School vide letter dated 26.02.2010. The .
Appellant vide his letter dated 23.03.2010, requested

o the “inquiry  Officer to supply. Eim 8 documents
mentioned in that letter. Vide letter dated 05.042010
-the Respondent Schoo! objected o the demand of the

_ '_Appenaht séekirig documents as per his Iett;ér dated
| 23.03.2010. Hem_:é the same were ndt_suppi‘?kd to the
Appeliant by the Inquiry Officer. The In-q.uiry. Officer

 started inquiry proceedings w.ef 06042010 and

 asked the Man_ageme:nt of the Respondent Schcé_& to
submit the affidavits of witnesszjeé. The A.ppell'ant'
objected to the procé_du_re ad_o;;ted by thé Inquiry

Officer for conducting the ingquiry proceedings v_ide his

letter dated 06.04.2010. Respondent Scho\oi replied

Certificd o be True.Cop
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the letter of the Appeliant dated 06.04.2010 vide their

bt

 letter dated 13.04.2010. On  14.08.2010 the

Respondent Schoot submitted brief submissions before

‘the Inquiry Officer. The Appellant also submitted his

of the Respondent School da_ted. 14.08.2010 before the

l_nqu%ry Officer.

submissions on 31.08.2010 in reply to the submissions

On 22.11.2010 the Appellant received show cause

notice from the Respondent School alleging that inquiry
Officer had submitted his report dated 28.10.2010
atongwith his  findings. The Appeilant vide his

representation  dated 08.12.2010 replier;iﬂ_'the show

cause notice dated 22.11.2010 issued to him by the

Respondent School.  The Appellant received ihe

 impugned order dated 29.12.2010:vide which .the

‘Respondent School removed the Appellant from the -

Gaew e

The impugned order dated 29.12.2010 is illegal, unjust.

and ‘arbitraryA The So-ca'iled Disrciplinary Commitiee,

which had issued the charge sheet to the Appellant,

~had no authority in law to issue the charge sheet

because the same was neither the appointing .authority

nor the Disciplinary Authority of the Appellan\t. The so-
7 ] . . . - I T :
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called Disciplinary Autho_nty'had not been constituted
.according to the proviéions of Delhi Schoot Education
Act and Rules-1973. The charge sheet was signed by
'the Manager of the Respondent School s a Member

of the DISClp'slﬁal'\j Committes. The charge sheet dated

- 28.01 2010 was invalid and n!egai The impugned
order of removal dated 29.01.2010 is bag i !aw

- pecause the inquiry was not conducted by the 1nqu1ry

i . . :
-Oﬁicer according 10 the principies of natural justice.

The Inquiry Officer was. biased agamst the AppeHant

] and in favour of the Respondent Scnool The Inguiry

'Orﬂcer had net provided ths documents demanded by

the Appellant vide his letter dated 23.03.2010 which

- were necessary for his defence. .. The lnqu;ry Offtcer

had not provided reasonable oppdr‘tun}ty to the
Appeliant to defend himself. | lﬁ'quiry Officer had not

provided opportunity  to the Appeﬂant to examlne

himself as one of the defenoe witness and to examme

Smt‘ ‘Sudhesh Bhatia as his defence Witness The

| show cause notice dated 22 11,2010 and the 1mpugned

order dated 29.12 2010, are void ab 4nmo hence the
same may be set aside and Respondent School may
be directed to‘ reinstate the Abpé%la-nt with immediate
offect with full back wages alnngwithr all the

_Qons_equent'\a1 benefits.
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'R1 & R2 filed their joint reply. It is submitted in the -

reply that the grounds raised in the appeal are not at all

* sustainable hence there is no merit in the appeal. .Th'e :
Appellant was guilty of various llegalities/ iregularities.

'He Was c_:harge?i of indiscipline, _éisdbedierz_ce, wiilful

insubordination, using unparliamentarily lah‘guage

against the Principal of the Respondent School,

careless and negligent attitude in checking day to-day

work/ home work of the students, misrepresenting, .

meking false allegations against the authorities of the

Respondent School and refusing to'_re'ceive official . .
- .éd'mﬁhz’u'hic'ea'tiéh_ addressed o him. Memorandum of
charges . dated 28.01.2010° was served on the

Appeliant. Tne Appellant had replied the charge sheet, -

however, his reply was not found 'Satisfactqry,

therefcﬁre, it was decided to hdld an.inquiry againét.him. ,
- Disciplinary  Committee/ "Authority was constituted

according to Rule 118 of Delhi’ School Education Act

and Rules-1973.  As per allocation of duties the

“Manager shall signed all docu'ments on behalf of _l

Managing Commitige, sha_ill rﬁepr'esent the Managing

- Committge in the. Selection Cbmmittee in absence of -

the Chairman, shall give ‘.appointmenK letter to the

Ccr(iﬁcd to be True Cops
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- Notice of the appeal was issued to all the Respondents.
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o employees and shall submil other information: to the '
/ - Department. «‘
L o 7. Inquiry was conducted by the Inquiry ijigzér according

to the pr%ngipies of natural justice. Full bpportunity was -'
__5ra_nted to the Appellant to defend himseif.  Inguiry
Officer was an independent person having no bias
égéa’nst anyone. Aiter considering the evidencel on the -
file the Inquiry Officer had g'iven'his r_eporti'déted
28.10. 2010 copy of the inguiry report alongwath show
cause notice dated 221120?0 was given to the T
Appellant who had replied the show cause no‘uce. After
conSEdermg the rep!y of the Appeilant the lmpugned
Qrder dated 29.12.2010 was passed All other |
;allegations made m t.h.e_ ”appeal 'agamst ”ther
- Respondents have been soecn‘lcaly denied.- - It is
_ s_ub_mitted _that there is no merlt in the a_ppea_l'the'same

" may be dismissed.

\
b

8. RS! e. Directorate of Educ:ation in its reply subm&ttad
that Respondent School is private, recogmzed unalded,
school. it does not require per_mnsston of the

jE.)irezc‘torate of Education before 'ierminaﬁng the'

services of its employees. There is no refationship of

Ccmﬂcd to e
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empioyer and employee between the Appeliant and R3

- | Department,

9. The Appeliant has fileg rejoinder to the reply .of
‘Respondent  School denyir&grali the preiiminary
objections and additional pleas taken in the reply and

-reaffirming the stand taken in the appeal.

10, . Arguments heard file perused. Ld. Counsel for fhe

Appellant as weii as Respondents addressed thelr.
detailed oral arguments L.d. Gounsel for the Appaliant B

as well as Respondent Schooi have filed their written

‘submissions which are on the record, As ’Ebe detailed

- written submi$s_igrj§_ of the ;:an__er_r}ed-partiés_a_rg_on the
recerd hence | do not consider it proper tb Inporbora_té,
_thg,detaiied arguments of the!parties in this order on .

account of previty.

11 The' sum and substance of the arguments of the Ld
-.Counsel for the Appeilant is that the lnquzry was
conducted in complete vso£atlon of Rule-118 of Delhi
School Education Act and Rules-1973 (heremaﬁer
referred to as the Act), charge sneet appomtment Ietter

- of Inquiry Officer and the impugned order were not

signed by the Disciplinary Authority as provided in Rule

A Certified to be Thic Cdpy
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7 118 of the Act. Disciplinary Authority ‘was not

constituted which is clear from the fact that the .-
g Appellant vide letter dated 23.08.2010 requested the
Inquiry Officer to provide the list of theé Members of the.
~Disciplinary Author&y as cdnstituted by the Managin.g
Comrmittee, bu‘t the ‘Re,spondeht Schoct Vid'el letter
d.ated 05.04.2010 addressed to Inquiry Officer decline
' ~ the request 6f the Appellant for disclosing thé names of -
'\E_hef Disciplinary Authority.  Even no minutes (;f
resciytion of Managing Corﬁmittea vifjé'_ which the
' a!leged Disciplinary Authority was co;llstit_ut'ed, has A.
‘been placed on the judicial file. No nominee of the
Directorate of Education was present inx"_any of the
meeting eyehmacc'd%;iing 16 the Respondent School, the
: 4Principal of the Respondent School, who was the
, memb.er of the alleged DisQQIinary Authority, had
" appeared in witness box aéaihst the Appéllarzt._
‘Nothing has been placed on_. the'\‘re‘cord by the
‘Respondent School that the Manager was authorized
to issue the charge sheet and Vt.he' Chairman was
authorized to issye the remqva:i order. in thefsé_'
circumstances the entire inquiry -proceedings are nuli

and void and against the provisions of: the Act.

Respandent School malafidely victimized the Appeliant

as vide his letter cated 27.09.2009 he had\;equested

N T ¢ ( .
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the Dy. Director of Education to imp!emeht the Vi Pay

Commission's recommendations.. Inquiry was

conducted in complete violation of principieé ‘_of'n_aturarl :
Justice because the essential docurr‘jé'rjts which wére
- relevant for the defence .of the Appelfrant, were not .
suppiied to him.i'nspite of his demand vide letter dated |
.23.03.2010. [nq'uiry Officer illegally 'rejected the .
réquest of the Appeilant to examine Ms. ‘S_udesh_
_ 'Bhatia,Ex.F—‘rincip'ai as defence witness, The Inquiry
| Officer cannot: reject his request for examining the
witness on the ground that the téstihony of the witness -
‘may be irrelevant. The finding of Inquiry Officer was -
:abso_Iutgely perverse. Nticié1 No.1-.of the_charge;s is
absolutely vague, unglear and not specific. It was not
specified that what kind of language was used by the
Appellant, which coﬁ!d be terméd a_is .derogé'tgry énd
ﬁnp_arliamentary‘ Qua the article of Charge$ no. 2,
Pri.ncipal of the Respondent Schob‘% in his crbss-
examination . admitted fhat except for .2\ mqnths the
-Appellant had always éubmittéd | ‘teadhers' diary.
According to article no. 3 of the éharges_thé Ap_peilant '
was negligent while checking the ,notebéo’ks of the.

-students. Thér_e were 92 studenrts._ whose notebooks

‘were to be checked by the Appellant everyday, merel_y

jbecause there were, some errors while {:hecrking"the
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said 92 note bodks, it cannot be held that the'/-\pp_e%lant

S was negligent t'_eachers According to.article: of lcharges

no. 4, the Appeliant had defamed- the Respondent

School, the allegation is based on the letter dated

 22.09.2009 written by the Appeilant to the DDE for
| implemehta{ion of the recc;mmendat%o‘ns"ef the VI Pay "
.Com-mission-. The.action oflthe Appellant in 'Writing'a.
letter to the Directorate. of Educafion- for the
“implementation of his right is a no miscohduct in the
eyes of law, rat'ﬁer this was thé 'n’i_ain cause for the
- victimization of the Appelant by the Respondent.

‘Scheol. The article charges no. 5 against the Appellant

is of willful insubordination. - Sh. Neeraj Malhotra Was.

.no_ authority in the_éyes of law, hence the A_ppellant

was not obliged to report to him or to follow his

instructions.  The documents pertaining to the status/

authority of Sh. Neeraj Malhotra were never éuppiied to

the Ap'pailént despite of his request.n The article of .

charges no. 6 is the refusal of the Appellant to accept

the official communication. - The. Appellant had never . "

refused to accept the memo dated 31.12.2000.

Appellant's nephew had died on 20.12.2009 and the

rasam pagri was to be held on 31.12.2008, The

Appeuant had duly informed Mr, Uday Rajpuria, Head

Clerk, about this fact. The article of charges no. 7 is

il
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“does not constityte any misconduct’ in @s much as

receiving of memo by the Appellant by writing under

protest is the no misconduct in the eyes of law. Ld. .

Counsel for the Appellant relied upon the following

authoritiés in support of his arguments:

=y

~1

. Deepali Gundu Surwase Vs. Krantl Junior
Adhyapak ‘Mahavidyalaya (D. Ed.) ‘& Others,
. 2013 (10) SCC 324

. Mamta vs. School Management of deal

PUbliC School and Qrs., 201’1 VAD (Delh:) 630;

Sardar Patel Public Sr Sec School vs.
Chandgra Rani & Ors., in LPA No, 763/2015 -

decided on 28.10. 2015;

H, N. Wadhwa vs. New Bank of India and Ors.,
MANUiDEIS?SBIZOOS '

“Govind Shankar vs. State of Madhya Pradesh

and Anr., AIR 1963 MP 115;

Union of l'ndia (UOI) VS, F’rakash Kumar

Tandon, MANE}ISC#B497I2008;

. Shri Anant R. Kulkarni vs. Y, P. Educat’io}a

Society and Ors,, MANU!SCIG42?12013;

Anil Gilurker vs. Bilaspur Raxpur ‘Kshetria

- Gramin Bank and Anr., NIANU!SCI1083I2011

Arjun Chaubey vs. Umon of India {UOi) and
Ors,, MANU}SCIOZGSHQEM

12.  The sum and substance of the arguments of the Ld.

Counsel

for R1 to R2 is that the Disciplinary

b .
Commitiee/ Authority was duly constituted - by. the

Managing Committee of the ;Respo_ndent School.

Meeting of the Disciplinary Committes/ Authority was
: . : L - . L - -

Appeal No.19/2011
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held on 25.01.2010 and 17.02.2010, copy of the
minutes of the same has been placed on the record.

The inquiry against the Appellant was conducted in

accordance of Rule 118 of the Act, charge sheet dated

29 01.2010 was sngned by the Manager being Member

_‘of the_Dlscaplmary Committee/ Authority, meeting of

Which was held on 25.012010.  Directorate of

Education was requeéted vide letter dated 24.12.2009

to nominate its nominge in terms of rule 118 (3) of the

Act but Dirsgtorate of Education did not npmiriate any
nominee. Trherefore, the first meetihg of Disciplinary
Commnttee/ Authorty was convened on 25 01 2010 in

the light .of judgment Kathuria Publsc School  vs,

Dweotorate of Education and Anr., 123 (2005) DLT 89"

(DB). Letter dated 24. 172009 is also referred in para _

No. 2 of letter dated 01.04.2010. Inguiry Ofﬂcer was

the meeting of Disciplinary Comm'ittele.z"uAu‘thority'he!d

“on 17.02.2010. The Appe!lants latter dated

-

23.03. 2010 was frivolous as he was aware of the
Members of the Disc;lplmary Commltteaf Authority,

present in the meeting held on 25.01.2010 and

appointed vide letter dated 26.02.2010, as decided In -

57 02.2010. The arguments of the Appellant that he-

i . R
had been victimized is totally "misconceived because

prier to his ietter dated 22_.09.2@09,he was §er\fe‘d with

11p be Trus Copy
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several memos dated 23.07.2008, - 28.08.2009,

' .01.09.2009, 03.09.2009 and 15.09.2009, relating to his
non-attending of meetings, willful neglecting the duties
and showing disrespect to the aythorities. The
Appeliant was receiving pay and éflovx;ance as per

" scales of VI Pay Commission in spite of the safne he
nad made faise compiaint 19 the Dy.,Direcior of
Education thus defamed the Respondent School. Al
t_he documents on the basis of which article of charges
S | Were framed, were sup}.n!ied t5 him. Dog_umenta
| c.?rranded by him vide letter dated _23.05(2010’ w_ere
irrelevant and demanded with the institution 10 delay
the proceedings, thug were rightly decﬁned by the
inquiry Officer. The Appellant did not chal‘leng'a 'the', :
 order of Inquiry Officer dateé 14.07.2010 in this regard.
Ms. Sudesh Bhatia the Ex. Principal of the Respo;_‘ndent

School had retired In the yéar 2001. The misconduct

L

against the Appsllant rglated’ to the period from ‘
©23.07.2009 onwards, there_foré, her evi‘dénce-was' not
Irelevant hence the In:quiry Ofﬁcef Hag riga‘dy declined
the request of the Appeliant to summon her as defence
witness. Moreover the-Appellant d!d not chailenge the
said order of the Inguiry foicer All the ar‘ucie'of

charges were proved dunng the course of departmental

mqulry on the basns of ewdence prod‘L{ced by the

Appeal No. 1012014
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Respondent School. The assertion of the Appellant

that Sh. Neeraj Malnotra was not an authority .heﬂce
!th.e Appeliant was not obiigéd'.to ‘report'to him Ior fo
follow his instructions constitute utmost.disobedience
and willful insubordination. It is requested that the
- appeal has no merit hence the same may be dismissed
| with heavy cost Ld. Counsst for the Respondents
7 refied upon the followéng_authoriﬂes in support of his
arguments ! | |

1. A'peejay‘sr;hool vs. Suresh Chandéf Kalra,
2003 (2013) DLT 531 (DB); ‘

2. Kathuria Public School vs. Directorate of
. Eduycation and Anr.,.123 (2005) DLT 89 (DB);

3, Modern School vs. Shashi Pal Sharma and
.Qthers, (2007) 8 8CC 540; ’

4. Mrs. S. V. Sharma vs Director of Education;
5 ITDC Ltd. Vs. $. K. Roy & Ors.;

6. ‘Kendriya Vidayala Sangathan vs, SatbirSingi
Malha; R

7;. State Bank of Patiala & Ors. Vs. §. K. Sharma

Cwm o o

g8, Divisional Conpoller,_Mahar’ashtra‘smte Road
: Transport Corporation vs. Prabnhakar;

8. Guru Harkishan Public $chool vs. Diréc_:torf of
Education; : :

10. Haryana Financial Cop‘o_rati_on 3 Anr Vs
Kailash Chandra Ahuja; -

44.Union of India & Ors. Vs. Bishamber Das
Dogra; ‘ '

42.B. C. Chaturvedi vs. Uhion of india & Anr.;

43.Syed Rahimuddin vs. Director General CSIR
{ - and Others; ‘ \ B

Curbified to beTrue Cop
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14.Samarth Siksha Samiti vs. Director of
“Education. )

"43.  This Tribunal hé_s carsfully considered all - the
arguments raised on behalf Qif_ both the parties and
 have gone through the records-. The impugned order
Gated 29.12.2010 Vide which the appeliant was
removed from the service with immediate effect is as

uﬁder: _

Cp 2N -94 Bated: 29th December, 2010

QFFICE ORDER Lo .

Tu . - -
My, Girijesh Kumar Fustogl
PG (Businesy Shicdies) (L/S}
C-70, Jhilmil volony -
Vivek Vibor. Delhi-93

A4 memorandum of chargeshee! was issued to you for
using  unpurfigmentary language, iniolerable and
derogeadonry remarks  againsi e school  Principal,

i R ' : disobedience & willfild invuhordinotion. carelessness und
’ : negligence in perfirmunce of duties. activities against the

interests & reputation of ihe school ere.  Vide Leirer.No. ‘
ys/a010-724 dated 29-01-2010. Your reply thereto was
Jound  evashve and unsaiisfuctory. An enguiry ~was
eonducted subseguently in legms of the relevan rules of
Delhi School Education Acl & Rules 1973 and principles
of aatural justice 10 providejyou with an gpportunity 10

| prove your innocence. Yoy were given all possible
apporfuniiies 10 defend yourself during the_ course of
enguiry procecdings. The enguiry officer in"his report
dated 28-10-2010 found vhat ol the charges listed in the
Memorandum of Chargeshee stand proved against you.

As per decision of the Management Commitiee of the
school a Show Cause Notice was issued (0 you o 22-11- -
2010 to expluin recasons, if any. as 1o why you should not
he removed from serviee for the grave offences committed
by you wx per Jindings of the Inguiry Officer. The reply
furnished by you vide letter dated 06-12-2010 has no!
been found satisfoctory and no new material informarion
_has'been given (o merif rechuction of the proposed penalty. .
The Monagement Commifiee has confirmed the proposed '
penuliy in ifs meeling held on 21-12-2010. \

Certified to be True opyY
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- You are. therefore. removed from service with immediate
effect i.e. from 29-12-2010).

{
Chairman

(for and on behalf of Munuging Commiliee)
Fivekanand Schoof
{Sr. Sec. Recognised)”

1_4‘ The impugned order was passed on the basis of inquiry
report dated 263.10.2@10_'%.’\61{:! on the basis of charge
sheet dated 29.01.2010 wherein the Tollowing articie of

charges were framed against the Appellant..

w19 The Charges againsi Mr. Girijesh Kumar RuLs-.'c:gi PGT
{Business Studies) are ay folfovs:

ARTICLE NO. - FOUND USING INTOLERABLE &
DEROGATORY — REMARKS  IN UNPARLIAMENTARY
LANGUAGE AGAINST THE SCHOOL PRINCIPAL. '

Mr. Girijesh Rustagiwent for yanecessary argument and shouted
"t the Schaol Principal in the presence of the School Staff.

ARTICLE NO. 2 - CARELESS AND NEGLIGENT TEACHER

- Mr. Girfjesh Rustagi iy highly careless and grossiy negligenl
teaeher. He has vhown careless adtiticle by nol submilling weekly
planners, teacher s diary eie. in fime. -

ARTICLE NO. 3= FOUND sNEGLIGENT IN CHECKING
NOTEBOOKS. L :

i )
Mr. girijesh Rustagi had shown ulmost negligence in correclion
of his students notebooks. He just put jick-mark while checking
the notebooks in wpite the anywer were nol correct OF Were

incomplete. 7
1 | ARTICLE NO. - DEF;M{ED THE REPUTATION OF THE
- SCHOOL - -. 8 '
{ ' :

Mr. ‘Girijesh Rustagi in order 1o hide his inefficiency, willful
insubordination, unprofessional ieaching atiitude. undisciplined -
behavier, miade fulse and Jubricated allegations against the
school authorities to the Directorate of Education, intentionally
and deliberaiely (o defame the School, its prestige, ils honors "and
Iis repuiclion.

ARTICLE  NO. 3=  DISOBEDIENCE = & WILLFUL
INSUBORDINATION : AN

" Centificd to be True Cop
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Mo Girifesh Rusiogi shows wimost disobedience and w:l!ful

L. insubordination by vefusing 1o give wecfcly planners, Teucher s

15.

Diary ta Senior Secondury In charge in spite of several directions i

gaven ty the School Principal.

ARTICLE NO. - REFUSAL * OF OFFICIAL
COMMUNICATIONS

Mr. Girifesh Rustagi refised o accept the office memo no.
FSA2009/704 duted 31.12.200% served to him personally by the

swhoo!\ staffl He afsw did not aceepl the office communications

posred to him.

ART]CLE NO. 7- SHOWN  DISRESPECT TO THE
CONSITITUTED AUTHORLTY

Cdnstead of accepting consiructive suggestions for improvements,

he had shown disrespect to the cogstituted authority by writing
"UNDER PROTEST™ in the office memo no. VS/2009/684 dated

A2 112009, In spite of the warning given in office memo No.
FSA2009/686  dated 19712009, he aguin wrote “UNDER

PROTEST™ in office memo-No, VS/2000/689 dated 27, l_;’._Z()O?.

‘o

.According to the. Appellant Disciplinary Authority was

not constituted according to Rule 118 of?the‘ Act. The

Rule 118 of the Act is as under: -
: S a8 HEe

“Rule 3118. Disciplinary gutharities in respect of employees. —
The disciplingry committee in respect of every recognized prrvate
schaal, whether oided or rot shall consist of ~

fif ~ - the Chairman of the managing comynittee of the school; -
: §
{ii} the manoger of the school; §

1] 5

fiii) o nominee of the Director, in the case of an oided school,

or o nominee of the appropncre outhority, in the case of an

unaided sch oo.’

(i) the head of the scHool, except where the disciplinary
proceeding is ogainst him and where the disciplinary proceeding .-

is against the ‘Head of the school, the Head of ahy other schoai
nomingted by the DJrector

{v} a teacher who is a member of the managing committee
of the school, nominated by the Chairman of such mohaging
commitree,” R -

Certified lobe True Qo

Appeal No.14/2011
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According to the Respondent School letter dated

24.12.2009 was written to Director of Education for

“nominating the apbropriate persdn for constituting the

é

Disciplinary Authority/ Committee but tHe Director of .

‘Edugation had not hommated any person. In these

circumstances, in view of the law laid down in Kathuria

Public Schaol vs. Directorate of Educatibn and Anr.,'

constituted.  Copy of the letter dated 24 12.2008 has

 ‘been placed on the file, by the Resp@-nd;ent'sfchooi.

1

According to the Appellant no such letfer was ever
written to the Director' of Edu-catior). - A copy of the

leged let‘fer placed on the file has been fabricated

'.!ettmr dated 24.12.2009 it bearg somebody s mmal but

it does not bear any dlarv number of the recexpt of the

123 (2005) DLT 89 (DB) Disciglinary Authority was

afterward Thls Tribunal has carefu%ly perused the -

letter; it does not bear any stamp of thé concerred -

offlce_r; it does not'bear any date when it was allegedly

re{_ceived in the office of the Directdr of Edubati_pn. The
Appellant has also placed a copy of the reply dated
02.02.2011 received by him under RTI Act from the

department, the same is as under:

“No RTUI17SOEN123 Dared: 02/02/2011

To ' : : : A
Sh. Glrifesh Kumor Rustogi,
C-70. Shitmil Colony
Vivel Vikar, Delhi-93.

Cartificd to pe True Cor¥

Appeal Ng.10/2041 D Somire Tribuoal
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Sultie Reply under RTI Act 2003 vide id, No. 1 730(E) in v/o Sh.
Girijesh Kumar Rustegs,

{ Sir,
The copies of minutes of meeiing us you have sought in your
application vide [D No. 1730(E). Such copies dwire notl available
the office and EQ. Zone-l and he tried 10 get such copies from the
school which has denied The sume dletter af school ¥s enclosed)

However, it has been intimated by EQ. Zone-I that Sh. Arvind

- Kumar., Principal. Govi. (Co-ed) Sr. Sec. School, Anund Vihgr,
was the DE's nominve in the moanagement commiifee of the
-school. Ar office order being issued fo said principal who has
now been fransferred to Distr. (South} fo ascertain the said copies

- and the same will be provided 1o you as will be received from the

said officer, .
| ' : ' _ L ' (USHA KUMARI)
‘ | | - PIO/DDE (E)
“First auppeliate c:un'mrify.' ' e —5

The Regional Direcior of Educeation (Easi)
I_ SBY, Complex,
Rani Garden, Delhi-3). # 223522458

17.  The Appellant has also placed a copy of the reply dated

18.02.2011 received by him under RTI Act. from the

depariment, the same is as under:

“No. VS/2011.962 ' Daied: 270172011

7 To

Soce o g

The Educeation Gfficer.
Long L Disi, Eusi.
Anand Vikar Delhi-92 N
Subject: « - Direction for furnishing copy of the . approval -/
minutes of meeting resplving to terminate the
services of Mr. Girijesh Kumar Rustagi.. ‘

Reference: You Letter No. DE-47/EO/E/Z-1/1 TINEN2010/54
' dorteed 24-71-201 1,
Sir,

rohas been siafed vide puara 3. of your letter under
reference thal the information is required to-he forwarded (o the
concerngd authorily. withoul divuiging the identity of the said-
. cuthority.  To owr knowlgdge. the “Delhi School Tribunal’
i ) " constituted by the Administraior under section 1 Q/'De!h‘}\School

Appeal No.10/201 et Schan! Tribuaal
. ) -.3.7\:: o
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Education Aet 1973 is coinpefen! to consider appedls lodged by' .
the employee agerieved by the order of punishment awarded by

the school. In case there iy a reference from the Tribunall other

- authorily, a copy af the letter may please be sem o us to rczke.

PI(.’C{.’H(U} action in the ﬁ?{h’f!,’}

(Pradyumn Ahuja)
Manager”

3

The Appellant has also placed a copy of the reply dated

department, the same is gs under:

CMOFFICE OF IJIbeTY DIRECTOR OF EDUCATION
DISTT. EAST; ANAND VIHAR, DELHI-92.
(RTT BRANCH) :

 Dated 17/02/2011

To

Sh. Girifesh Kumer Rustagl,
G770, Jhilmil Coluay -
" Vivel Vihrrr Delhi-93.

Sub:- Reply under RT{ Act 2003 vide Id. No ]730(5} in r/o Sh
Girifesh Kunir Rmmm

LY

Sir.

The DE's nominee Sh. Arvind Kumar formerly Principal of Govt
feo-ed) Sr. See. School Anend Vikar vide his letter dated
J802/2011 has informed that he does not huve coples {)f minutes
ofmee:mg hence cen not he pr owcl’ed 10 you.

‘(USHA KUMARL
PIO/DDE (E)

First appellate authority,

The Regioral Direcior of Education (Easi)
SBV, Complex, ‘
Runi Garden, Delhi-31. # 225224387

Certified ta by Trte Cags

et 3al
Piclbi

Appeal No.10/2014

17.11.2012 received by him under RTL Act from the
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In" these circumstances the case of the Appeliant

Respondent School in this Tegard.

| 20. According to ‘th_e Respondent School Disciplinary
| A_ut!ﬁorit’y has been'constituted: és per iaw and its first
meeting was neld on 25.01.2010. The relevant poﬁion
of the minutes of the meegting dated 25.01.201{)‘%5 as

_under

"4 meeting of the Disciplinary committee of vivekanand School,
D-Block, Anand Vifiar, Delhi-110092 was held on 25.01.2010 at
3:00 PM. in pursuance of the decision of the Managing

- Committee qf vivekanand School in its meeting held on

- 03.12.2009 to take stoek of overall vbservance of discipling in
the School. The followving members, as per the provisions of Rule .
118 af Delhi Schoolt Edugation Avr & Rules 1973, vonstituting the
Disciplinary Commitive, utiended the meeting: '

wdoo o Sh Yo Dhyen Ahid - Chatvmui
2 Sh. Prodyumn Ahufu — Manager-
Nominee of the appropriute wuthorily. -
3. Mrs. Kiran Khanna - Principal
4. Mrs. Sunfana Mehajon ~ .%‘fc_:,{,'f'Rejjz'exenfc.'ri\{e.

A\

The Disciplinary Committee observed that lhe appropriate
cuthority- the Direcior of Educeaiion Delhi was approoched vide
isiter dated 24.12.2009 1o nominate his represeniafive in lerms.of
dife TS of DSE A & R 1973 1o be o member of the Disciplinary
Conmunittee within 10 duys.  Bu. no Communicalion has been
received in this regard even iill date. 1t will not be in the injerest
of the School 1o keep the motter in abeyance any longer.

The Disciplinary Commiltee previewed the situation as regards
observance of rules of conduct in the School,

The disciplinary Commitiee ook up the cuse of another tegcher,
CSho Qirifesh Kumar Rustagi P.G.T. (Business Studies).  The
Commitiee observed that this teacher is involved in a series of
breach of code of conduct, viz. in subordinaiion, willful neglect of
duties, sustained negleci in correcting class work or hc)m({ work

Certificd to be True £
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becomes more reliable in comparison to that of




21.

22,

N

done by the siudenis. refusal o attend meeting called by his
superiors for smooth conduct of work connected with his duties-in
the School.  misbehavior und disrespect o the constituted
authority. After taking ail the aspects Into consideration, it was
unanimously decided that a Memorandum - of charge sheet

Showld be issued to him and he may be ashed to submit his reply
" within 15 days.

11 was decided that o meeting of the dfscfplinary Conmpmitiee may
be convened after receipt of reply, if any, from Sh. Girijesh
Kumar Rustagi, P.G.T (B.5) to consider these and other cases, if

S angy for veport fo the M anaging Commitiee,”

This meeting was attended by 4 members inclyding the

Principal of the Respondent School Mrs, Kiran Khanna.

i

A careful perusal of the opening para of thg minutes of

‘th meeting of Managing Commitise dated 25.01.2010
- reflects that this meeting was held in pursuance of the
dgcision of the Managing Committee _sz_s_ken_ .on.

. 03.12.2009. Meaning thereby the - alleged Disciplinary

Gommittee was constitited on 03.12.2009 itseff. While

the letier was written to the Directorate of Education on

24.12.20089 for nominating his reprgsentative, thus the. -
Disciplinary Authority was constituted even prior {0 tbe ;

letter written to the Directorate of Edtication on

24.12.2008. Thus the entire exercise condugted by the

Respondent School appears to be an eyewash. |
l :

The Respondent Schooi has not produced any record

with regard to constitution of the Disciplinary Authority.

It is not clgar on which date the Manag_in_g_ Qommittee

Certified 1o be Truc &

Dethi Juker Trkpanl

Appeal No.10/2011 Lsiu
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‘of the Respondent School had constituted the

Disciplinary Authority

The alleged letter requesting the Director of Education.

to nommate a member for the Dlsmplmary Authonty

was wr itten on 24 122009 and the first meeting of the

DiSC plinary Authorlty was he%d on 25.01.2010 i.e. aiter

31 days. - In these cwcumstances it become most

important to pinpoint the date when the'Discipiina{y

" Authority was constituted because in the authority of -

Kathuria Public School vs. Dirgctorate of Education and

Anr., 123 (2005) DLT 89 (0B), relied upon oy the

' Respondsnt School, it is held that in two weeks the
WDH"EC{OT of Educat}on has to appgant his nomlnee The.

alieged minutes of meeling of the Managing Commlttee,
s also relevant w%th regard 1o pmve the names of the
'Memb'ers - of D\sclplnary Authorlty n these

circumstances |t is not proved an the ﬂie whether the

Disciplinary Authority was conshtuied w;thgn two weeks

or after two ‘weeks of the alleged‘l’étter dated

24, 12 2008, lt is worth important to mention here that .

the alleged %etter is dated 2442, 2009 however it.is not

clear when Ihl‘l letter was recelved in the’ OTflC@ of
1

Directorate of Edugation. The Appel!ant vide his letter

dated 23.03.2010 had de_smanded the _copy of the
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minutes of the meeting of the Managing Committee

&

wherein the Disciplinary Authority was cons’titu_terd but

for the reasons best known to the Respondent School

neither it was provided to him nor 'the séme is placed

'on judicial file. En these circumstances the whole

proceedlngs w:th regard 10 the constitution. cf the

Disciplinary Authority bec_emes doubtfui.

It is also clear from the copy of the minutes dated -

25 01,2010 that Ms. Kiran Khanna Pranclpal of the

Respondent »choo! had partiupated in the meetmg

She had appeared as a wntness in the departmentai .'

- inguiry being the compigmant agamst the Appeilant

She had deposed agams’t the Appellant and her

testimony has, been relied ypon by the Ld. lnqu:ry .

Qfficer in his’ rs,port agamst the Appe%lant Accordmg to

the Respondent School thereafter, she hac_j not.

_partlc}pated in any of the meeting. The Respondént

School has pArodeced copies of the minutes of meeting '

of Disciplinary Authority dated 25.01.2010 and’

17.02.2010 only, copy of any othér meeting of the

'Managmc Commiitee ]S not produce on the jUdlClal file.

Hence it cannot be concluded whether the Prmc:lpal of
the Respondent School had - part;crpated' in - other

meetings of the Disciplinary Authority or nq{.

Appeal No. 1012011
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According to the Appellant he had demanded the

copies of the documents which were relevant for his.

-defence vide his letter dated 23.03.2010 but the same

were not supplied to him, the Ld. Inquiry Officer relying
: uplon the reply of the Respondent School, held that
these documents were not necessafy/ irrelevant for the
defence of the Appellant. | have carefully goné through
the letter dated 23.03.2010 vide which'thegﬁppeilaht

had demanded the documents. The s_aidx'i's’ as g;nde';;l‘

“To,
Mr. Dhiren M. Doshi
Inquiry Officer

Subject: To periads documents in respect of the charges
_ Teveled against me by the school management. ...
- DiSir.

I, Girijesh Kumar Rustagl. PGT(Business studies), request your
goodself to make me availabie the following doguments fromthe
school authorities. enabling me defending the charge leveled
against  me by the school mdnagement through - their
Memorandum of chargeshest No, V8/2010/724 du 29.01.2010,
during the enguiry proceedings. : '

1. A copy of the appointment letter of Mr. Ngeraj Malhotra
shows his appointment as per post fixation ngrms, given.
i DSEAR. : .

A copy of the order passed by the schopl management
duly signed by all the teachers, defining the powers of Mr.
Neeraj Malhotra to act as Senidr Secondary In charge and
on beha!f to coliect the planners fromr the teachers taking
glasses X. X1 & XiL :

i

(9]

A copy of the office order issued by Mr, Neeraj Maihotra

_in the capacity of the Senior Secondary In charge for
conducting meetings of the Commerce Department duly
acknowledged by him,

o

4. A copy of the desolation” passed by the managing
commiftee in respect of signing authority in thg absence of
school principal while she was out of the country w.e.f. -

' 05.06.2000 to 24.08.2009, T

Certified 1o s True Cory
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A copy of the order passed by the school management
duly signed by all the teachers. giving him the power to
sign or the teachers diary of all the teachers of the school,
inthe __ ofthe principal i.e. 05.06.2009 to 24.08.2009,

List of Disciplinary Commitiee members. constituted by

the managing commitiee in.my case.

A copy of the minutes of the meeting of the managing

comumittee3, showing the Desolatign® passed by the
" managing committee members to constitute a disciplinary
-committee with its member nominated by the managing

commiltee.

. A copy of appointment of Deveining Authority alongwith

following information, who reviewed the CW/H.W.
copies of Business studies and Maths of the classes and
seciions bging taken by me:- '

ay Name of the reviewing au;hbrity.

“b) His/ Her qualification.

¢) Name of the institution, he/she is associated with
and in what capacity.

dy Histher total teaching experience.

You are requesied to make me available the above mentioned
documents/information so as to €nable:me defend my case during

enguiry proceedings.

Yours Sincergly .

(GIRIJESH KUMAR RUSTAGH)

- PGT. (BUSINESS STUDIES)Y”

b9

27. | have also carefully gone through the arti_ble of

c}.ﬁarges. Even the attigle of charges framed against

the Appeliant, this Tribunal is of the opinion that most of

the documenis demanded by the Appellant vide letter

ié against the principles of natural justice. \\

=
Appeal No.10/2011 CLegt
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dated 23.03,2Q10, were necessary ang relevant for the
defence of the Apbellant, hence,nomsupp}y‘ing of ‘the

documénts to the Appeilant prejudiced _his defence and

T YT LTI AP
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According to the Apﬁpeliant ingquiry Officer had refused

' to summon Ms. Sudesh Bhatia, Ex.Principal of the

Respondent School, as defence witness of the

'Appeliant.' According to the Respondent _Schooi her.

statement was not relevant because she had retired in
the year. 2001 while the charges are of the year 2009

onwards. According to the Appellant he wanted 0

~ prove that since his appointment in the year 1985 1l

the entire tenure of his service during the tenure of ex.

Principal work and conduct of the Appeliant was .good.

In these circurnstances this Tribunai is of"the opinien

that even the refusal of $ummqﬂni{1g of Ms. Sudesh -

Bhatia - as defence witness was contrary 1o law,

prejudicing the defence of the Appellant. it is well

settled legal proposition that every delinqueﬁt"ofﬁcial,

has right to produce the relevant witnesg in his

g
. i
defence. . : !

Al
\

1d. Counsel for the Appeliant a?gued that'ﬁnding of‘the‘

:inqury Ofﬂcex qua the article of charges was

perverwd Aticle of charges no. 1 is that the Appel lant .

had used intolerable.. derogatory and unparhamentanly

language against the Principal of the Respendent

76

School however the same has not been spegified thus_' '

AT
el ST {ribundd
ewy
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appears {0 be vague Artlcle 2.and 3 of the charges is

with regard to the neghgence and careless attitude of

the Appellant with regard to weekly planner and

teachers’ diary and checking of the notebooks of the
students. The Pringipal of the Respondent School
appeared in rthe- witness box to brove there chargss in
her cnss c><¢=mmauon she has admltted thai except
only two months the Appellant had always ' syubmitted

: .the teachers’ diary in time. One of the all egatibns

aga:nst the Appellant xs that he had refused to obey the :

order of Sh. Negraj Maihotra. The Appellant had .

- demanded the documents with regard to the éuihority

of Sh. Neeraj Malhotra vids his letter dated 23.03.2010

bu_t__th_e same were not supplied. Article of Char’gé no. .

4 is with regard to defaming of the reputation of the

Respon‘dent School. Accoi‘dirig to the Réspondent'

School the /«ppeliant had,defamed the reputatlon of the .

Respondent School by writ ng the [et,ter dated

22.09.2008 to the DDE for implementation of VI Pay

Commission’s recommendations. Every employee has

a right to demand his rights and pressing/ writing/

approaching the. authorities for the same, cannot be

~ considered: as misconduct or defamation of the
employer. Article of charge no. 5 is with regard to the

insubordination simiiar to the chair.ga no. 2 \-Ac‘co'rding

oo e True Copl

A
Tt ok ' d
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. inthe eyes of law hence the Appellant was not oblige to

report him of t{o follow his ihstru.ctions.. The

document with regard to his alleged authority, in spite
~ of the demand by the Appellant, for the same vide his

letter dated 23.03.2010. Article of charge no. & is with

- regard to the refusal of the Appellant from accepting

the memo dated 31.12.2009, according to the Appeilani
on the relevant date rasam pagri of hig néphew was 1o

be  held he'nz_:e he was in hurry to go to attend the

* Clerk in this regard. The following portion of the inquiry

" rgport is most relevant in this regard.

1

(19 Wherther you had mentioned in your report af
CSD-82-84 that the CSE had gone through the content of
& _ the {eter? On whar basis you hud magde o false allegation
- ' . . in our gffidevit at para 3 aguinst the CSE that he had -
. reckd the letier hefore the refusing CSD-82-84. W/'ren no
re;ﬁ)i.’ wous recorded by you on office (,Q,‘?}')

e

A.19 CSE did not read the content of !!:e office Memo
{CSD-82-84) but refused to accepi Jf S

Q. 20 l'Vhe;her_ CSE hed expf.:,.jmed the circumsiances
when he was geing io uiiend the "Rasham Pagri” what
time CSE had lefi the School afier going through. the
contents of the vaid Memorandum ax stated by you In your
affidevit and whal way the wrgency o deliver a leiter
Swhen the CSE was already under distress of the said
demise of his nep/wu") ' '

CA20 T did know that the CSE was going to aitend the
“Rasham Pr:gri

o | - Certified to be True C
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to the Appellant Sh. Neeraj Malhotra was no authority

Respondent School has also not produced - -any .

same, he had also informed Sh. Uday . Rajpuria, Head
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examination is  absolutely in contravention of the
submissions made by him in his affigavit which is as
fgliows

wOn 35122000 1 was “osked 1o deliver Memo no.
VS/2009-704 daied 3/.02.2000 1w Mr. Girijesh Kumar
Rustagi PUT (Business Shudies). He took the Office
Memarandum from me, went th rough the contents, bl
*eft without veceiving it in spite of my repeated requests
" to receive the same.” ' -

The article of charge ho. 7 is that the Appeliant has
shown dfiS!’éS_p,eC‘{ io the aa;ithori_ty' by Writihg on the
meme “under protest’ in the view of this Tribunat,

receiving of some memo by writing under protest, does

not constitute any misconduct, In view of the above

" discyssion inquiry report appears io be .'per\{erse and

also reflects on the conduct of the lnquiry Qfficer th_ét

ne was piased 'in-?é\_fo{.ir“of the Respondent School.

| have also carefully gone th;ough the authorities relied

upon for the La. Counse! for Respondent Schoct tﬁere

is no dispute in the ratio of law. laig-down in -these

Y
hY

authorities. However, the.ratio of law in an authority is

laid down agcording to the fa‘éts ahd circ&mst;ances of
that particular case end the same may not be squarely
applicable to the fact and circumstances of other case. -

in the above discussed  peculiar facts and

cirgumstances of this case, ratiq of law laidedown in the

L Sk Triwos
{DNTI T

[

73

. The gvidence given by Sh. Uday Rajpuria in his Cross-




R e

33.

s megal and arbitrary hence the same Is set aside. ‘R1’

34.

Appeal No.10I2011

authormes relied upon by Ld Counsel for R1 & R %

not appilcable.

Considering the cumylative effect of th-e facis that 'the_ '

Principel of the Respondent Scheol had appéara_ed as a

witﬁess in the inquiry procesdings against the Appellant.

and was also participated in the mesting of Disciplinary

Committee; no nominee of the Directorate of Education
was present in the Disciplinary Committee; relevant

documents were not provided to the Appellant in sp}ite

of his demand; the Inquiry Officer was biased and the
finding of Inquiry Officer is perversed this. Tribunai is of

the opinion that the imgugned order dated 29.12.2010 .

| and R2 are d%rected to re-instate tne Appeliant within a
- period of 4 weeks, Appeilant will be entitied for full

wages alongwith all the consequential benefits from the

i

" date of this order onwards.. '

[

;.With respect to the back wages, in view of Rule 121 of
Delhi School Education Act and- Rules 1973, the
Appeliant is dirgcted to make exhaustlve representat;on .
. to the R1 and RZ within a period of 4 weeks from the
- date of this order, as to how and in what manner the

Appel!ant‘ will be entitled to complét\e wages. The

R
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1o the Appeilant. Crder acoordmgly File. be con&gned _

g record room.

N

representation given by the Appeliant within 4 weeks of
© receiving the same. by a speaking order and to

communac.ate the order aiongwrth the copy of the same

el Dl
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.Respondents No.1 and 2 are dlrec‘ted to deude the

- - i
\- - e
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'PRESIDING OFFICER |
. DELHI SCHOOL TRIBUNAL -
DELHI
| Ce mﬁad oot E Copy



